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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 260, 261, 264, 765, and
266 ,
[SWH-FHL 27037}

Hazardous Waste Management
System; Definition of Solid Waste )

| agErey: Bavironmental Protection

Agency.
aceTion Final rale.

Susssaanes On Aprdl 4, 19083, EpA
proposed to amend ite existing
definition of solid waste used in
regulations implementing Subtitle C of
the Resonrce Conssrvation and
Recovery Act (RURA) Most of the
praposal deslt with the question of
which materials are solid and hazardous
wastes when they are resycled. The
Agency also proposed generel and
speeific standards for various types of
hazardous waste recyeling activities,
We are finalizing much of the rule as
propossd, bt have made 2 aumber of
changes and clarifications. The effect of
the rule iy to clucify the extant of RUA'S

“jurisdiction over hazardous waste

recycling gotivities and to set forth the
regulatory regime Jor reoyoling sctivities
subject to the Ageney’s jorisdietion,
barew Effective Dates: These roles with
axceptions noted below, become
eifective on July 5 1089, Sections
281160, 261.2(e}, and Part 208 Subpart
{rules for which the regulated
cummunity does not veed e to come
into complisnee] are effective Decomber
o8, 1584

Complinnee Dates: Al persans who
generats, bansport, est, stors, or

dispose of wastes which are covered by

today's regulation must notily BPA ar g
State suthorized by EPA to operate tha
bezardous waste program of their ’
setivities under Section 2010 of REBA
0o later thar April 4, 1088 udess thess ‘
parsons previously have aotified EPA& or
an guthorized State that they generate,
frangport. treat, store, or disposs of
bazardous wastes and have received ag
identification manher. Notification
instructions are set forth in 45 FR 12748,
Fehroary 26, 1000, _

All existing hazardous waste
manzgement facilites wideh treat, stove,
ar dispose of bazardous waste coversd
by today’s rule and which gualify to
manage these wastes under nterim

* Under the Salld Waste Dlsposs! Smeaduests of
T (Puly L. 38452 (Ootober 23, 18851, EPA wasn
siven the spiios of wilving the notilicatinny
requirsment snder section 2010 ol BURA, following
revision of the section 2000 regulations, at the
dHesoratton of the Adminisraie.

~3005(e), Facilities which have qualiffed

statug mdér section 3003{a} of RCHA

must file with EPA or 2 State suthorized |

by EPA to operate the hazerdous waste
program to notification by April 4, 1988,
and & Part A permit application by July
S, 1285, Under the Solid and Hazardous
Waste Aot Amendments of 1984, &
faeility {s eligible for intevim statug if
they wers sither in exdstence on
Noveraber 19, 1980 or ware in existencs
on the effective date of any statutory or
regulatory change under RORA that
requires them to obiain g section 3008
permit. Ses RURA smended section

for interim status will not be allowed to
manage the wastes covered by today's
rule after July 5, 1988, unless: {1} They
fils a notification with EPA, or an
suthorized State by April 4, 1985, and 2
they submit an smended Part A permit
application with EPA or an suthorized
State by Jaly 5. 1583 (ses 40 CFR
m&ﬁ{g}}n

% The official record for this
rulumuking i2 locoted in Room $-2124,
L8 Environmental Protestion Ageney,
402 M Street, SW., Washington, DL,
20480 and is availabla for viewing from
200 aum. to £00 pun., Monday through
Priday, exciuding holidaye. .
IRTHIN LONTADTS
RLRA Hatline, toll free, 8t {800} 424
9348 or gt (202 382-3000, For technical
Information, contact Matthew A. Straus,
Gifles of Solid Waste fWH-3628), 1.8,
Eavirenmental Protection Agency, 401 M

2 Serap Metal ,
8. Glossification s
i Racycled Hazerdous Surap Metal s
& Solid Wasta
& Definition of Serap Mstal and
Bzgulatory Distinctivos Batwaen Scrap
Matal and Other Metel-Containing
Wastes That Ave Recyeled
’ 3. By-Produats Versus Co-Produsts
LG8, Definitions OF Inzinerator, Botler, snd
Industrial Fuemace
1. Ganweal Classes of Combuntion Units
2. Definition of Incinseator
3 Duftnition of Bollar
a3d  #Aduptios of & Standard Based on
T budegral Desigs of the Device,
b. Supplementation of Integral Design
Standaed With Additions] Physiaal
 Btandards
Gt 4 Definition of lndugiriel Fumace
P Dlsennsion of Spevifis Provisions 5 the..

Giivined Definition of Solid Was L T

A Ssiaa SN Pirvese g Soope
L. Use of the Regulatory Defindtion of
Solid Waste Qnly for Purposes of the
Subttle € Regulations
% Uew of the Statutory Defimition for
Parposes.of Sections 3007, 3014, and 7003
3. Bection 281.50b) Materials That A
Solid Wastes Bocsuse They fAra
Abundoned )
& 276 Bevtion 280.2cl{1): Wasior and Wagie-
' Derived Products That Ase Used i 4
Musner Constituting Disposal
L The Proposad Provision ;
. Extension of furlsdiction o B, us
Waste-Uerived Produsts That Azl
Appliad ta the Land

{24 3 Regulatory Steetegy for Commersial

Brodusts Contslning Hazardous Wagies
That Are Placed on the Land

ooy, SW. Washington D.C. 20460 |, o L0 00 Haced on e Land e
{202) 475551, ‘ ; Burvied to Recover Enwrgy, ase Used o
PARY L: Introdustion sud Background Produce Pusls, or ars Contained In Fusls
L Sutharity : 1 Materials That are Wantes Whan

B &ltermatives kN Bussed a9 Fuals

A, Altermtive Appeosches of Determining

2. Datermining Wheg 8 Waste is Burned

When Secondary Materisls Whick Agy ‘\ far Energy Recovary and Applicability of
&%Qﬁa R&cyuﬁ Z?i mﬁm&ﬁﬁgmwiﬂﬁ Y gm Rules o Burning for Materlsls g
% Alternstives for ‘ oug % Reovwery : .
Wantes That Are To Be Recycled i & Borsleg for Energy Recovary
An Overviee of the Fuml Definition of - i b Buming for Material Recovery
A Vaterils Thst Are Soid Wastes | 476 {Supart O of Parts S oy Secsion
k ’ of Su Y ‘
%i{ ?&fﬁf ﬁgmsi}ggggg That Ars Umﬁmm of How Thess Provisions
1 . pere
Jartsdiction , 1 8. The Ageny's Puture Dlana for
%%@fmﬁﬁgmm ‘?i‘gggg&%m e ¥ Regulating Burning of Hazerdous Waats
Yurisdietion Agency for Bouegy Recovery

1 Sevondary Materials That Ave Sublitle
L Wastes When Racvysled in Particalar
Ways

2 % Begulstion of Genaratory, -
& Transporters. and Storers of Hazardous
Wastes Befors the Wastes Are Burned

8 Sscondary Materiels That dve Mot Solids/ 3 s%&fm* Ennrgy Recavery

Wastas

. Yarisnces From Classification As Snii& o

Wasles
Part T Bovondary Muterials That Ave ,
Subtitle € Selid And Hazardous Wastes
Whan Revyelad :
L. Defindtions of Particular Terms Used in the
Amended Definition of Solid Wasta

=,

3

&

Section 2BL20N3): Heclamation
2 L Belinition of Reclamation

. The Stetus of Recloimed Producty
atlon 20L2sl4) Wastes That Ave
Accumalated Speenlutivaly,
- 'L Grouplng of Speedlative Accumulatsn
+ andd Owersceumulation Provigio:
‘2. Bention IBLIcHINAY Waste:

.
F q

A. Spent Materiale/Sludges/ By -Productsf | wf Are Acewrnulating With Fxpecty. ¢

Serap Metal
1. Spent Matpelols

Rucycling But Which Have Not Bes,
Recycled
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ACCHMIIENE BEOin s pmmsy budl Are G E T m Lo A 2N ) and Part 286 L4 ;‘ﬁﬁadict?& gnd Regiva

| Not Recyeled in Sufficient Ameunts Subpart O: Recyelable Mmterials Burned il 4 :
[ .&The Proposed Provision For Energy Recovery in Boilers and O;? g;l ic;ami &ragﬁaiigpgii?&m
Lo { b The Foned Regulation ™, . Indugirisl Furnates a}n iid ¢ gzag 48 FR 4?;2‘ ’I’iw\
e Thee Reauiesment That Materials of b, Bocton 261 8lA)(2)(iH} and Past 2p g Of solid waste. S8 48 FR 14472 1
the Same Cleas Being Recycled the Same Subpart & Rexycled Uzed Ol proposel defined which materials were

Way be Counted Together £ Section 2838082 iv] and Pact 208 (M5 <olid wastes when dispased of. burned.
d. Maans of Satisfying Boeden of Sroel. Subpert B2 Precious Matel Revlamation incinerated, or recycled. The greatur
2. Responss o Sommants 1. Ratention of the Pardal Exgmption part of the proposal dealt with tha

£ v"‘m’f‘?&f Secondary Materials §* gfﬁm@"m “fmﬁc}mwf; question of which materials are-olid
e ot Regyoled 1ot . Distinguivhing Shem Operations ‘ g .
L% G Saction 391.5d) Secon FRiatarinle 4. Status of Wastes From Pregions hetal giséingl g?g: m%ii{;ggg ?;E
Y hat Are Designated as Solid Wastes Reslamation When Hazerdous Wastas iidit the § £ the st it
1. The Genernd Standard Aure Recluimed not explicit on toe lace 0 gtatute.
% Application of the Stendard to Specific £, Section 281.8(al{2]{v) and Pars 285 ] EPAalse proposed regulatory standards
y , Wastes " Suhpart G: Spant Laad-Acid Battaries tor varions types of hazardous wasie
LA f H. Section 2812} Secondary Materiols Being Reclaimed recycling activities, with the standards
gﬁwt ﬁg Mot Solid Wastes When . G.gﬁdgbie_ Materisls Exsmpt From LA varying 3(?;5:{31’3;}28 ;ﬁ the type gg ag{;is,rgé}r.
eyl . egulation . . T reveived wall over one punare
1, Secondary Matsrials Used Az 1, Section 2818(a)(3)(1): Reclaimed e proposed rule.
togredients s Make New Productsge . = Industrial Ethyl Aloshol including comments from states, waste
Vs o4 Sabetftutes for Commerdal .. < 2 Sectios 26083 Used Battasies ! difg wasl tars © RS
Produits Raturned to & Battery Manufsctuzer for Bengraions, ! Bl‘g 4 FECyL a s b ;
& ‘The Agency's Subtitls € jurisdicdon Hegansration . pnvironmental groups, an mem ers a
11, Redrafting of the Exclusion in the 3 Section 29L6(a)(IE Used Ol the public. The Agency also held thres
e Floal Rufe Behibiting » Cherscteristic of Hamsrdons public hearings on the proposal. A
(o % ¢ -~z Distinguishing Sham Sinations " Wante ’ v which we received additional
¢ 7, %1 % Closed-Loog Recyeling . 4, Section 26%8{a)(AIGV) Scrap Metal . comments. Virtually all commenters
" a 'The Agessy's Proposal & H. Bection 261800} and (ok Raqmanh{y%"mgé that the proposed vele was a
b, Modifloation of the Proposal for Genorators, Transporters, and substantial improvement over the
. Bxplanation of the Requirements i Storage Facilitles it ons because it cantzced
e Thet Secondsry Matrals Not Ba \ 1. The Genurally Applicable Standsrds pxlsting regula s R
Reclaimad, and That They be Ravarned | 2 Conforming Amendmenta wigms. /e ;ﬁm‘“ ,z‘zmmﬁ e m‘gﬁgﬂ ¢
to the Original Process Y aeaend 3853 ‘ efinl he ma
& Varlsnos for Huardoun Wastes “.. % Revision of § 260.10c Definition of . . the commenters also supported the
That Are Reclabmed sod Thes Retrned = Designated Facility” - oo proposel {or at least key parts of ith .
ter the Criginal Procées . LVedsoces T - 5. Many colnmenters, however, expressed
o o Y Dxamples - 3 c“,f‘;‘&’?"‘gﬁm Reguiaton =~ concern that the propusad mies wers
PG Wﬁﬁmﬂm daserinis By . ‘g' 5 # g;&‘:?}g:g::ng’; e very complicated. Oither criticisms wers
. %& :gm’s Proposal Determination substuntive. Some waste generalors
b, Modificaton of e Propoesd 2 Varipness From Claseification ss a challenged the Agency s classification of
; o Examples Solid Waate B certain recycling activities s waste
£ jf‘ {1 Secondary Matgrisls Specifically “a. Materials Avcemulated Without managemend, or even peitgrated a
b Taehnded Prom the Definition of 3olid gufﬁi&?; Amouts of Materisls Being chaileng% wa}’A’s atzﬁwﬁt}y ynder i
Waoate ‘ . Recy Subtite © of RCRA to regulate recycled
1. Bection Z81.4ta}{e]: Black Liquor b. Mutnzinls That Are Reclaimed and  materisls as solid wastes, Commercial
mﬁ and Rewwsed in the Kraft Paper %gmig?ﬁﬁﬁawwm recyclers were divided in their reaction.
2, Section 2L4A)7): Spent Subfurie Acid - Cenersted - ‘W‘hgﬁmggmi chemical waste
‘i tsed To Prodocs Virgin Sulfuris Acid- N c.xkia?gg '&‘“ I’g:; gm} nd mg% &t;:i [mwmm g@:ﬁpr&ﬁ?ﬁ?ﬁﬂ% gmier
RS YA 3 il mﬁ{f%f% , P Botoss Recavary 1s Comgisted - the propoeal than under the existing

3, A {anmaing Hazardonis 3, Variancs To Be Classified as o Boiler  tules] being generally favgrable, while
W E e . B /4 Procedure for Varisnces - recyclers of metsl-containing waste

e Wnstee Thet e Beoyeded ‘ .
1,13 L An Overvisw af the Final Requiations 5. Shauld EPA Adopt a Varianss for wers genarally oppused.
d A. Cintline of the Finel Regulstions Batel Toliing Agreements Renction from states also wus
g: Y?imaﬁm of Conditional Exempiisns ?AR"éf 1 %?r’;am g{:"immﬂm aned divided. [There were fourtesn coruments
; wmeary ' - Regulatory from state or government agencies. The
i 5 i o1 s 1. State Authori - ‘ .
e I Qm;? m«:f Spaetfic Provisions of the Yy :gp;;mbii% s Authorized States - State of Nabm&k& ?fm m_nducmd an
L4 A Section £1.8{a}(1); Recyclable Materials B, Effact on State Authorizations inforfnal survey of &5 states for their
" 6 B, Section m‘g{am}mﬂ”m@ Pact 288 - 1L Regnlatory bmpact . resctions to the proposed rules. Seme of
Subpert C: Recyciable Materials Uaed In L. Regulatory Flexdbility Act the survey respondents were among the
2 Manmer Conatitating Disposal gw ﬁafa;sg@;&; Redustion Act iﬁft uzr;}mmenters mgt%m Agenoy.]
1. The Proposed Ruls . List of Subjests Although thers were favomble
% E’hu Final Hule suPeLEMERTATY mEoasanion Under commenis, some stale offictals
ggﬁﬁnﬁm ;g; Hazardous Waste Bubiitle © of RCRA, EPA. is granted the expressed concern with some of the
rived Produ ‘ . suthority 1§ regulate hazardous wastes.
%ﬁi&%ﬁgﬁgﬁﬁ?@ﬁm Hazardous *  gyooo o iove wastes, however, are defined 2o CFR2ME(D) (2) and [3) indicate that spest
5. Regulation of Transport and Storage of in the statute as a subset of “solid als and by produs g wolicn !
Hazardous Waste Bafore Processing of waste.” {E‘me Sgagioms 1004(5) a nd ﬁl mater a?;* s?; igivam e m;; s charges . ?
Waste-Tlarived Products To Be Flaced on 1004271 It thus is necassary W define generatons with knowindgs of what sther genseitors

the Land - what & solid waste i in oeder b do with the same material
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subsequantly used na feadstock, This
situation.is a subset of the one FHETS
dascribed, so that thess matarialy are
wastes untif reclaimed, Their lator use
a8 feedstock dows not alter this result.
The Agency scknowlsdges, howevar,
that ite discussion of the reeycling of
spert sulfurie seid in the propugs]
presmble {(foomote 30} crented some
sonfusion, The Agency stll does not
think thiz process invalves reclamation,
To eliminate any unezrtainty, however, .
we are amending § 282.4fn} of the
regulations to state that spent sulfiuric
aeid that is recyelad 1o produes viegin
-sulfurie avid I oot congidersd whaag .
solid wasts, (See Section 1. bataw.)
%.The Stotes of Raclnimed Produsts,

The Agency proposed & wlerifying
dmendment to § 261.3(c)(2) {tha “derived
from” rule} to indicate that cummernial
producs reclaimed from hazardons
wasles are products, not wantes, and so
Are. ot subjact tg the RCHA Subfitle ¢
regulations, See 48 FR 11489, Thas, ,
regenersted solvents are not wastes,
Similfarly, reclaimed metads that are .
suitable for direct use, or that only have
to ke refined to be usable are products,
Dot wastes, This amendment states g
fairly evidem principle, and wag noe
challenged hy any commemey, '

. W caution, though, ae we did in thi
proposal, that this prinsiple dowes not

BPplY 10 reclaimed materialy that are not
ag}{zgmy considered o bha sommeretal
groducts, such as waste-waters or

~3tabilized wasies, The provision algs
does not apply when the gutput of the

reclamation prosess i burned for o
Tecovery or placed oa the Tand, thess
activities are controlled by the

fully in Section .2, of Part 3 of the
preamble belpw, 21
gotion 28L.2(c) () Wastes That Arve -

Accumulated Speculatively
‘L. Crouping of Speculative
Accumuintion and Overacoumulotion
Provisians, EPA proposed that any
secondary material (i, spent materialg,
sludges, gr by-products} baing
sccumlated speculatively were solid
wastes, We epid these materialy are
“sempmulated speculatively” when they
are being storsd with a legitimgte
axpeatation of eventual recycling but
¥ Devar bean recycled, or cannet
feasibly be recyciod, Sse 48 FR 14488,
The Agency further praposed that
-secondary materials that socoumulats at
& site for over o yenr without 75 parcent
being recycled are solid wastes, 48 Mm
14480, Thersense of this provision was
that alf secondary materials that
everaccumulate befars being recyclad
are solid wastes, even if they are going
tsr ba revynled in ways that srddinatily do
not constituty wasts menagernent,
" We have combined thess concepts in
2 single provision in thy Bnal definition.
Wa have drafted the Provision so thet
materials are comsidand tn

provigions of the definition dealing with, b

using hazardous wastes as ingredisnty
infuels or land-applied pooducts. For
Instance, f & spent salvent ig treated
and blended with oif to sell as 4 funl,
thet waste-derived fuel (g atill subjoct to
RCRA jurisdiction,

The princigle alse does vot apply to
wagles that have bhean procested
minimally, ar o materials that have .
been partially reclaimed but muarhe
reclaimed further before recgvery is
completed. [See 48 FR at 14409 n, 59)
For this last situationmwhere materily
are partially wclaimed but myst be
reclaimed further ungl recoeary s
complatedemen are providing & variance
procedure for siteations in whick the
nitially reclaimed material iq
semmodity-ltke in spite of the need for
sdditions! procesying before it is finally
recisimed. This variance iy explained

2 provision in
thiz way maat acourately reflects
Congressional intent that acouminlated
bazardous sevondary materiake ars
ardinarily to be regarded s solid aud
bazardous wastes, Congress belioved
that hazardous wastes arg rarely, if
aver, recyeled or smenable fop recyoling,

HLR, Rep. Mo, 842481, a1 4, It mandated
** Oine vomm fond whath '
reirenisted indasirial oesiing water wis b

congidared 1 be rectaioed, Ordinanily, we sonsider
sooling water fooutact gp BrnGtntaet) i be reowed
droetly when it iy vecirraluted, Conting water ia npy
srdinanily proceseed ar tranted o remove opurites
befurs raciroulation, bt iy rauted sway fom the
procssa {ofter duough ¢ eooling wwerl io lnse
encugh bent 19 be revaable, The Ageney dows not
sausider conling water vwuted tn s way o be
recdsimad,

2 OF conres, the materialy eoubd still ba solld and
Famsrdous wanten depending o how they see ]
myﬁmfarmmiamﬁywum buy wastmn if thay
mw%myﬂwwwm‘mdmmw
EREGY.

. sometimes lrreveraible pollution of the ‘

- overacoumulation: the drafting indicaios

* the material. [See

" ruls the groposed

speculatively befare betr cx _
_ %%gmﬂatiwi?‘ba%am being recycled. ™
B

& "regulatory framework” o on hat
“hazardons wastes {are not] disp. 4ot
in punds or lagoons or on the ground in

& muanmer thet results in substantial and

enviromment.” {4d) This mendabed
“ragulatory approack” would )
“eliminat{e} the lag remaining Inophole
in euvirotumental lawe . | ° (3
Although scoumulating hazardous
secondary meterials are ordinarty
regarded as solid snd hazardous wastes,
this i not Invariably the case, As noted
eariier i the presmble {see Sectinn 1.8
af'Part 1 and Section H of Part 2), these
matarials would not be wastes if thay
& recyeled I CPHIT TasiRRETen
Ef‘;mg‘gﬁ“ th nﬁng:r@@zﬁ"

Fegent BCERIGNS 1o
the general statnlory prohibition against
unreguiated waste management,

The finsl rufe thus states the general
principle that hazardons secondary
materialy sccumulating befare recyoling
g wastes unlely the person
accumulating i5 able to show on request
that he is indeed eyeling sulficion
volumes of the materials on an seenad
busis, The provision iy not substantively
different from the proposed rale gy

explicitly, however, that this s an
axcepiion to the general stabutory
prinviple, Thygs, gs burden of showing
that sufficient smounts aie balong
person sccumuiating
Section J. of this part

403 4?3}'.2{6}{@}{;? J: Wastes That Are
Accumulating With Expectation of
Aeeyeling But Which Hove Mo Been
Aecycled. We are adopting fn the final
provigion thet al}
materials stored with 5 legitimate B
Expectation of eventually being recycled
but for which thare is no known
resyeling market or disposition. or no
fnesible means of meoyeling, ars wastes,
Thess wantes are suhiect immadiately to
all applicable RCRA Subtitle c
standards. Ordinarily, these ore starage
standards for the applicable typeof -
storage facility, {Sew 48 FR 144un/ 2}
Mutertals that are known 1o be
recyelable, such as solverits, serap
metal, vaed oil, or most smelting
drosses, slage, aned sludges ordinarily
would not be subiect 1o this provigien,

A person scownwlating hazardous
secondary materials would have the
burden of proving that thers {s 4 faasible
meang of recyoling the material, {San
Baction | below.) This ordinartly witl
sequics identification of actyal freye’
and recycling technnlogy, focation o,
recycler. and relative casts asdociated
with recyeling, For example, if the

revyeled is on the
of the preamble.)

4
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nearest recycler s 800 miles gway, the.
purson ancmmnlating the ha

secondary materyal veould have to show
that it is evenemically reasameide o
send his materisl that far o be regycled.
The muoak mcing demonstration

* clessly would be that the hazardons

secondary weiterial actually has bees
moyelad,

Moat cormmenty suprparted e
propesab. Two commentars, however,
suggestad thet material for which
generators conld demonsimmte that one
guing developoental wiek will leed to
recycling at = futuse date should not he
considered to ba acoumulated .
speiutativaly. We disagree. We think
that materials that are aot kuown to be
recyelabln (or not fensibly recyclable in
the hands of 8 partionlar generator] ars -
wastes iamedistely. The exampls in the
preamble to the proposed mls of &
waste sucmmnlating over sight years
while the generstor endeavieed to find a
means to recyele it indicates that, -~
sonducting research into resyelin
noesibiliting is menh differsat tan being
abile to revycle & wasts. In addition, the
Agency la nut eguipped to svaluate
whether an wngpoven developmental
plan will witimately prove feasible.

3. Gection 201.2(c)(8)(B): Wasies
Accumloting Before Recycling That
Are Not Becycled In Sufficient

" aot aleeady defined ne wastes that

accumulated at & site for over g yaar
withenst 75 percent being revysled, or
wansferred to.a different site for
recyeling, are solid wastes, {The
materials must, of course, bave u know
notential for recyeling, or they will be
considerad o be waster hnediately)
EPA also proposed that coriain wastes
which were exsmptwien recyced
would un looger be e iF
tnguffcient smouniy were recyeled ng,

yean _
. Wi coupled tis providon with e’

exseption allowing persons whe failed
to recycle 78 percent i a ghven your foe
petiton, the Regionad Admivstrater for
authorized state haviog this groviden}
ta derponmtrate that they could recyels -
sufficient amounts b the-eubreguent
yesr If the patition was granted the
secnmminted material veas not 8 waste,
or remained exerept from regulation.
Ones the materiad accommlated for over
& yeag without sufficient turaover,
howavar, it besamae 8 waste or lost ity
examption B rylation unless the
fegional Adminiyirator (ve autharbned
State] veere ity decide otderwion.

b The Fiood Regulotion, We ae
romnlgnting this provision essentially
23 proposed. We continus o beliove

~ thatthe length of tme secundary

§3g

materials are acoumulated before being
recyeled is an fopovtas indicator of
whether or not they sre wastes {or. n
the ase of precions metal wasies,’
whether they should be mbject to
reguiation}. This is borne out by the
large muuber of recycling damage cazes
whare secomdary materialy that wore
oversecanulatnd owy tre cosed

many comunentare agreesl. that the o
year period and 78 percent tumover |
figure wire within the teasonable rangs
of values the Ageocy conld select. We
are promulgating this provisios
psnentislly an peoposed,

Az just discusted, the major changs in
the provisten invalves t stractoring of
the regulation ts indicate that secandary
materisls stored bafore recyoling we
wagtes unliss the person scownslating
the wasts is ahis to show that they are
hetog revyeled at enannuel rate of 75
percent of move. By requiring parsons
accwpalating the materials o be able in
show that they we regyciing sufficient
axounts, we mean that they have the
burden of proof on this issue. We are
not requiring specific reports 1o be
submitted to the Agency, sor that
parficular records be muintained. (Ses
Section d. below discuseiog the type of
revords that would satisfy the burden of
proat] , )

As at propusal, this provision applies
ta all spant materisls, sludges, and béra-
products not alresdy defined s soli
and bazerdous wastes and that are
aecumslated hefore any type of
recycling. The provision thus appliss to
sevondary materisls not othereise
cemgidered io by wastes whan '

" recyclede-aamely, to materials that are

. to be vsed as ingredients or 8
commerical prodoct substitutes, to

matesials that are moyeled in g cloged-

loop production provess, t udisted
sludges and by-products that are to be
reclaimed, arsd to hlack Hguer and spent
sulfuric acid being reclaimed. Thus, if
ane of these materials are
averacenmalated, they would be
considered to be hazardous wastes and
womld begome subject to regalation
under applicabls provisions of § 2808,
normalty § 2616 (b} and (o] (zee Section
L1 of Part 2of the meamblel

The provision alsoe comtinues to apply
1o one set of wastes which are
cedinerily exampt frope most repulation
when reeyoied. precious metal wastes
huing reclaimed. Thus, if these wastes

are pyeracoumuiated. they no honger are
conditionally exempt from repulation
Isee § 280.7004}}

The provision does rof apply 0
secondary materials that already are
waates when they are recyeled, for
sxample scrap metal, secondary
materials burned as fuels, or spent lead-
acid batteries being reclaimed. The

" regulations i § 9518 and Port 268 must

e comanlted to deterndne if these
wastes are regolated. Rate of ernover
thus i not & factor in determining the

gxtent of regulation for these wastes,

In response o conupent, we are
adding thet the provision alge doeg not
apply to materials generated ina
manufactoring process udt o
associated nop-waste-ireatment
manufachiring woil covered by
% 2681.4{c). Including materials that are
generated in these units in the
calcalation would be inconsistent with
the reasons EPA inittally sxempted
wastes accomulated in these types of
gnits. See 45 FR 72028 {October 30,
1980},% '

EPA proposad that the F5% mmever
rate be salenlated based an voluma. In
respotiss to comment, we are writing the
final rule so that rate of turnover can be
ealrnlated based on either waight or

golume. Either messure appears o he

reagooble way to caleulats turnoven.

Wa ara making eng other change lo
the proposed rule by requiring that 75%
of the acouraniated materials be
meycled during the colendar year,
gtarting on January 1. 1988, The proposal
would have allowed the person
accumulating o choose among the
calendar, fiscal, snd inventory yaurs as
the periad during which 78% twnover
must be schieved. On reflection. we
think that a single tifse period is newdad
te Facilitate snforcament and to achivve
uniformity. EPA belteves that H
enforcament officials are confronted
with 3 differing staxting date at each
farility, this provision would beeome too
difficult to implement.

o. The Requirament That Materials of
The Seme Cloge Being Recycled The
Same Way Be Counted Together Inthe
praposal, wa left open the queation of
whether the overacoumulation provision
applies on a material-by-material basis
or on a basis that takes into apcount

_ both the material being recycled and the

= although the Snal rels refors o § 281.40ke
i vt that ¥ tan fram veguintiogie
ERA i not stating tat the o f# i ihene ontiy
are swgates, SP& ba stating thet the secondary
muterials pot otherwiee dafined o solid wastey dat
are scevomyleting tn the product stersge taoka or
other vessals described in § 2004(0] ave oot sulject
1o the besnaver provision sanlained in the
spreulative ascnmvelation rube.
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wmanner of recycling. We indicated that
aur preference was for the 75 percent
resyeling requiremant o be appiied

i materials of the same class whick
“ware to be recycled in the same way:
Most comumenters sgresd, a5 this kind of
accounting best assures thet similatly -

situated materials will be grouped in the.

saime way.
We ars adopting this standard in the
Bnal nde. We wish to.clarify precisely
what this standard meuns, however, By
“materisls of the same class” we mean
materials of the same type generated
from the same process, Examples of

. materials that would be grouped are

distillation. bottoms from integrated
production of chlorinated aliphatig
hydrocarbons, slags from a smel tng
process, drosses from a smelting
process, dry sludges from the same
process, or waslewaler reatment
siudges frore the same process,

The requirement that the materials b
“recycied in the same way" means that
materials are either to be used to make
the same thing {for materials to be used
as ingredienis), used in the same way
tior materials vaed a8 effsctive
substitutes for commercial produgts), or,
{or unlisted by-prodocts snd shudgey,
that the same materis] be recoversd
from. therw, Thus, sl bottoms vsed as
intermediates to make the same
produsts would be counted togethe g
for exaraple, all 2till holtoms from
cilorinated aliphatic hydrocarbon
production that are used to make carbon
tetraviloride. On the other hand, st
bottoms used s intermodiates in the

- production of sthylene dichloride would
be counted separately. All of a
generator's spent pickle Yguor waed a3 a
wantewater sludge conditioner would he

aggregated; the same gensrators pickle :
comunenter was mast concernsd about

liquor used te.produce ivog axide wauld
be oounted separately. Smelting drosyes
from which fead is fecoversd would be
sounted separately from smelting
drosses from which zine is recovered.
The Agency s adopting this approgeh

to enaure that materisls most alike in
terms of physical characteristics and
made of peeyeling are countad togethar
EPA also belleves this approach N
safeguards against sitiations where
recyclable materials are counted along
with unrecyclable oney, shielding 1he
wrrecyclable materials from being ‘
wasies. For ingtance, if a generator has
00 wnits of g secondary material all of

« Yelhich are recyolad us ingredientaina -
process, and 20 units of the dame
material only one unit of whinh is
reeveled in 2 different proguss, tha
remsining 19 units should be classified
as wastes because they aren't being
recycied,

d. Means of Satisfying the Burden of
Proof. As nwted, parsons accumulating
secondery materlaly not otherwise
defined as wastes have the burden of
proving that they wre recycling sufficient
amounts of the secondary matesials, At
& mindenum, we would axpect that
accumulators have on hand {1] the
amount of secondary material of each
class recyeled in the same way on-hand
at the beginning of the one-yesr pariod,
{2} the srsount of such material addad
during the one-year period, end [3) the
amoult remaining at the end of the one-

- year period, Records customarily

maintained, suoh as recorde-of
throughput through an mdustrial -
process, should be satisfacrory. For
matsrisls ysed a9 intermedintes in
closed-loap processes, records of
consistant historical use should be
sufficiont. In addition, names and
addresses of recyelers recaiving the
sseondary meterials should he
maintained, a8 wellas any other
information that sobstantiates the
minimem honover rate fe.g contracts ar
coprespondence with 8 recyeler),

& Responae to Comments: Altheugh
commentery expressed concers shout
tse provision's complexity, most
supported it in privciple. One
commentsr, while supporting most of the
overscewrmlation provision, urged that
it not apply 1o unlisted by-products
acourmmlated In tanks and contatners for
8 REnerator’s pwn use by reuss. We have
considered this comment but are
rejecting it for the rensons given in the
proposal {48 FR 14491/1). As 3 genaral
matter, we beliove the key messwre of
whether 3 material is overaccumulsted
ia the length of time befare use vecurs,
not how the material is stored ar wha
will recycle it [n addition, the

acoounting for unlisted by-products
burned awfuels; since these materials
are defined as wastes i the final rule
{although they are not at this time
subject to storage requirements), this
questicn is of legs hmportance,

There wers a series of comments
regarding the status of commercial
chemical products that accamulate gver
time without being used. EPA indicated
in the praposed rule that commercial
chemical products that are bazsedous
wastes when disearded [£e., those listed
in § 281,33 of the regulations) were not
subjent io sither the speculative
accumulation or overacounulation
pravisiona of the proposed rule. 45 FR
14889, We also asked for comments ag
to whether some type of maximum
summulation peried should be imposed
by rule. Virtually all commenters

opposed this idea, dus to the large

© expected sunner of revyoling, 1) how

* (D) why this is & ressonsble expectation.

raeordkeeping requiresnends e L
and the difffcult practical probis
invplved in observing and enforsing
such g gtandard. The Agency sheres
thess concerns., /d. at 14450, We ‘
therafore are not adopting any me Hmi:
on when & comercial chemios! product
held for recyeling becomes a waste, The
May 19, 1980 standard remaing in place:
these materinly are wastes when
disegrdud or intended for discard (by
means of abandonment, and sre not
wastes when stored for rooyoling.

§. Variances for Secondary Materials
Not Reeyeled in Sufficient Vadumes, Wae
also believe that there may be valid
ressons that persons are unable 1o
recycle sulicient amounts of non-waste
secondary materfals in one vear (or the
precious metal wastes that are x
conditfonally sxempt form regulation]
and have retained the petition process
to acconunocdate these situgtions, The
patition ig now termed 2 varlance from
being a solid waste, sud is Tound In
§ 25030 Substantive standards for the
Regional Administrator's {or authorized
state offivial's) decision ae in § 28031
{a} and procedures for applying fre and
provessing variances are In § 22000,

The standards for granting s variance
are basically those we proposed. The
Regional Administrator must dee’ 3
sufficient amounts of material o~ ty
to be recyclad or ransferred for
recycling in the following vear, Factors
to be considered are: (3) The kind of
material being scenmulnted and its

-

much is being stored, {c} how i i3 being
stored, {d) whether it is being stored in a
way that winimizes loss, (a} how and
whes it Is axpected to be recycled, and -

The Reglonal Administrator shoeld
consider the applicant’s pust Matory of
recycling the material, whether thers are
contractus] arrangements or markst
conditions bearing on the likelihood of
futore recycling, the regson that the
matsrial was accomulaited withoyt 75
percent being recycled in the past year,
and other relevant factors. I, for
examnple. ¢ company has a multi-vonr
history of selling 3 secondary material
a% a commercial groduct suhstitute, but
was unable to sell 78 percent during a
given year due o a temporary downturn
in market conditions, and is hendling
the secondary material in a mannes,
corsmensurate with iy vales as a
substitute commersial produet, the
sompany may be eligible for & variange,
On the other hand, ¢ compeny that
ovaraccumnulates s secondary mate-ig}
not ordinarily reused, but that ha -
able to pay othey sompaniey 1o use
material in the past, and now has tong of
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material on band ju dpen piles, is mach
ley Hkely o be eligible for o variaoce.
A varianee, if granted, would be valid
for anly one year, If the scoumulator
failed to recycle 73 perent of the
material on hand in the following yean
+ it would beve o patition for a naw
variunse, Under the proposal, the
company would have had to recycle 50
pervent of the total acoumulated
materials to be eligible o apply for a
second varignee, fn addion. & variance
comid only be renwwed bun tmes. In
respoase tu comenty, wWe are aet
adopting either of thess requirements in
the Buad role. There du appesr to be
situntions, sithoogh infreguant, whare
- secondnry mraterialy can accunrafate for
pver two years without being recycled
anct aﬁ_ﬁ oot Ty he dosnved 8
wate, Possible wosmpler gre coetuin
traditiemally revlatmed mining by
produsts that are being sceunrulated
beeanse of cyclivally depressed metal
prices, Howevey, in deterntining whether
to grant & veriance, the langer 8 waterial
hea socanmalated without meycding, the
“pprrer Hikealir it in thet the varisnve a
application will be dended,
U 3, Segtioe 200.2(d): Secondary Materiala
That are Designated s Solid Wastes
1. The Genorad Stondard, BPA.
proposed thet particeler inberently
waste-lioe muteriale could be
designated as solid wastew without
regard for the meds of recyoling. Some
cotmmments sriticized this provison s
being & vague sstch-all, whils others
supported i or {in the case of cortain
industey commenters) conceded the
need For this type of provision.
© ERA is retaining this listioy sutherity
in the Buat regulation. A provision of
tﬁzwgwmﬁaitig singd
impossible in practics o devies s @
deflnition whick sompletely
We contine to think thet certaly
residusl materiale wre inhereutly waate
like, either bes {8} They sre
typically disposed of or intinersted on
an industry-aride basls, o (b} they
contain tods itnerty i
concenirations not erdinarily found in
the rawe materisls or products for which

they substitute, which tuxic constitvents -

are not used, rewsest, or reclsimed’

during the revyoling process. In addition,

recycling of the materiuly mest howe the

potentiat to pose a sabetantial hazerd to -

Trumars health and the ensironment, The
hetieves these criteria ave

relatively straightforward and

“Thwwmmmmmwwhﬁmw

e

understandable. Certainly they are not
“yagus” ins any legal sense. The Agency
will be required to dexignate in the rule
that partcular materialy ave wastes 3o
that there In po risk that those subject to
regulation dre sncertain or their
abligationa. .

“The criticiem that thia provision is &
“satch-all” alsn doss not appear to ave
merit, We believe the criterin Hmits "
those materials the Agoncy could
designate. The Agency moat determine

that the materials ordinarily are not
recycled on a nation-wide basis, and
that the material containg Appendix VI
constiuents at fevels not found I
snajogous ras materials-or produsis.
The criterin thet the recycling sctivity
potentially pose a substantial hazard
alno ity the Agency, by suggesting
thut & parposs of the sctivity is to
dispoe of the non-recyoled taxic
constitnents, axuf by soggesting that the
secomdary muterials have so litle value
that they ave stored secnrely, and are
thus waste-like ™

One commereiter seggeated el the
Agency designate secondary materialy
an snlid wastes if mensgenent of the
materialy presents an ‘jummwabiﬁ
risk of toimy 6 health or the .
envirormrent.” This determination would
be bewed o an agsesymedt taking nte
socount guch factors as effects of the
material on buman beslth and the
anvironmen?, beoefits of using the

- mristertsl, and svonomic conseguences of

listing.

Thin standard, a8 the commenter
adruits, is drown essentiaily from the
Taxic Substances Control Act, This is
not the standard Congress enscied for
RURA, decisionmaking, RCRA :
determinetions are to be besed on

. health and svvirovonental based fantors,

{See 48 FR 33009 (Muy 19, 1980}

The comesquences of being designated
a8 5 solid waste is that the materied will
e within the Ageney’s jurisdiction no
muatier how i is belng recycled. Thus,
the particnine doxinecontelning wastos
designated in tday’s regulation (see the
tollowing subsection] are considered to -
ha wastes [for example) aven I vaed
directly us substitutes for commercial
products or as gredients in modecing
a product. On the other hand, § 2608
pteat be congulted to determine the type
of regulation that applies 1o the waste.

2. Application of the Standard fo |

Specific Wastos EPA proposed o

designate & proup of dioxinovntaining

© aterisls as solid wastes, Sen 48 FR

13451402, We are modifying the

JOST———
Wi thus disagne with the commantes who

Wit of Fure 205 The prog
10 “Appendin VI (48 FE st el destan
sivprint by the Faderel Regietans

guad thata b i by recycling & material
| it mot relevent bn Getmensining whether te muserisd
i% » waate,

z

propoval, in response te comments, 10
axclude e listed commercial chewmical
Formulations [Hazardous Waste FOZTL
These formulations do not meet the
designation critzeis because they are not
chemically dissimilar from analogous
commerceial produgts (Le. ey are
viptually the same a3 pesticides that are
used}, and they are nat typically
discarded. In determining if these
formulations are wastes when disposed
or recycied, the reguiated community
should refer o the rules applicable to
comnercial chemica) products. The
formulations thus would be wastes
whan they are discarded by being
ahandoned, or when they are burned for
energy tecovery (the mammer of
recycling not analogous tw neemal usel.
Ses § 261,33 as umended by today’s mle.

We aleo are indicating that Hazardous
Waste FI2L is not designated as a solid
wagts if it is nsed as an ingrediant to
make & produst 3t the site of generation.
1t ia & yolid waste if recycled o any
olher way {or if disposed.] The Agency
15 taking this step in response o
pomunents indicating that
pentschiorophenel production plants
typically reuse these materisly in theic
own produstion process.

H. Section 261.2{s}: Secondary Matarials
That Are Not Salid Wastes Whea
Reeysled

1. Secondary Motecials Used oz
Ingredients to Make Naw Products. or
[lead as Substitates for Commercial
Praducts, 1. The Sgeney’s Subtitle ©
Jurdedfiction. EPA proposed that
secondary materials that are used as
ingredienis to make naw producis were
nat solid wastes provided thet distinet

qompomety veere not recovered (M

reclaimed] as end products. We also
proposed that secondary materials used

- a8 substitates for cormpaercial products

r Fanctions or applications
are nob solid wastes. See 48 FR 1857,
1848788, An example of the former
prragticge-ia, use a8 an ingrodient-—-is
the use of chendeal industry still
bottoms ar feedstock. Use of
hydroffvorostlicls aoid {an air smission
control dost] a8 a drinking water

- fluaridating agent. or ugs of spent pickle

liquor as & wastewater conditioner, are
gxamples of nse of & secondary material
a3 & commersial product substitae.
When secondary materials sre
directly used {on in the case of
previously used materials, reused) in
thase ways, we stated, they fonction as
raw materials in pormal manufacturing
sperations or as pruduets i aormal
sommercial applications. We relterate
these positions in the fnal regulation,
These direct use recysiing situations
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ettty s

sonditions such as loss of 4 set of black
liquor evaporators or loss of a recovery
fernace. Whan this coours, the black
Hquor in the impoundment s
sccumulated in excess of what cau be
scoommodated ot the facility and so
may not be recycled, or not be recyclad
for a long tdme, :

in light of these uncertainties, the )
Agency is lnvestigating further whather
black Gguor stored in an Impoundment
hefore recycling in the Kraft process js g
wasie. bn addition, we note that black
Hiquor that is dispesed of and not _
meoyeied iy 3 wasts, aud if hazardous, &
hazapdous waste, Thia tncludes black
liquor that leaks, leaches, or overflows
Eom an impoundment and is not
recycled, Furthermors, the fnal ruls
states that black Bguor stored before
recycling remaios subject to the rules on
speculative accunmlation. Thus, paper
mills accumulating black Hquor must
show that they are recyeling 75% of the
amount on hand at the beginning of a
oae-your pariod.

mi’n sumanary, today’s Soal role states
8k

¢ Black liquor scoummlating before
recycle to the Keaft paper process is not
& Subtitle C solid waste. At least for the
present time, this exclusion includes
biadk liquor thet Is stored in a sufacs
impoundment helore tecycling, The
persun accamulating must show that the
black liguor is not being scowmlated
speculativaly, or the black Hquor will be
considered 1o be a waste;

Black Houor that s recycled i some
ather manner could be a waste and
black Bguor that is disposed of s 8
waste. i ,

2 § 3814 a){7): Spent Sulfurie Acid
Used to Produce Virgin Sulfuric Acid,
Spent sulfurie acid is frequantly used an
a fredatock in the production of wirgin
suifuric acid. It is normally reintroduced
into the original saifuric scid production
process wheee sulfor values aee N
recovered avd absorbed into exteting
sulfuric acid. 45 FR 14987 090, Under the
proposal, speat sulfuric acld recycled In
this way was not considered o ba a

" solid waasle because 1t was used 2o an

ingredient, veed in 8 primary process,
and was burned in an industrial Rurnace,
Bew 48 FR 14989, 14487 .30, 14483 n31.
As disenssed sarlier (see Section B
abave}, some commenters questioned .
the regulatary status of spent materialy
that are reclaimed and then wsed as
feedstocks. We indicated that narmatly
the spent material would be considered
to be & olid waste until it was
reclaimed. However, we agrew that our
discusaion of spent sulfusie acid at
praposal (in foolnote 30) created some
confusion, .

To eliminate any confusion, we o
promulputing s specific sxclusion stating
that spent swiforic acid reeycled in this
way 8 not § solid waste, Ag we B
explained ut proposal, the spent sulfuric

" aid meycling process morg closely

rzsembies & manuiacturing operation
than & reclarmation procsss, I sdditon,
the speration is well established. aud
accounts for approximately 9% {(in 1982)
of the roughly 33 million tons of sulfusic
acid produced annmally, At least coe

" state {Califoraia} has mdicated by

statute that speet sulfure acid retuenad

" to the sulfurio acid produstion process is

not & solid waste, EPA is therefore
declaring explieitly that spent sulfurie
acid returmsd o & sulfuris aoid
producton process te not & solid waste.
;ﬁ; suid ie & heznrdous wasts if

taposed (assuming it s corrosive or
exlibits other hazardons waste -
characteristics), and could ba »
hazardous waste if recyeled in soms
other manner {such as burning for
Lnergy recoveryl .

1§ 281.241): Burden of Prool in

Enforcomant Antions

-EBA proposed that if respondents i
sufornement agtions raised & clainy that
& partieular secondary meterial was not
& sulld waste {or wes conditionally

© exempt from regulation) because it was

recycied In a particuler menner then
they had the burden of proof to show
that they were indeed recyeling in that
way. (Propossd § 281.2{d) and 48 FR

144021 Wa are adopting s provisios in

the final regrlating,

3 discusesd earlier ta Section P,
RORA crentes 2 broad temedial schems
tor ensusre that hazardous wastes are
managed safely from cradizto-grave.
The regulatory framework envisaged for
this problem extends to rdous
wagtes being recycled, and narmally
Includes any hozardous secondary
matiria that iz being racyoled or that Is
sccomulated with expectation of

Certain pxceptions to this remedial
schemia to exdst. We thiok i appropriate,
and the rule states axplicitly, that the
burden of proof (in the seuse of both the
burden of producing evidence and the
burden of persuaston) is on the DRESONG

claiming that their hazardous secondary

materisl is uot 8 waste because it i3
within ths terme of any of these
exceptivne This provision. thus, restates
the legal principle that parties claiming
the benefits of an sxception to & broad
remedial statutory ov regulatory scheme
have the bueden of proof to ahow that
they Bt the terms of the exception. Ses,
g SEC v. Ralston Puring Co., 4608
119, 126 {1953] [exception to Swurites
Act reglstyation requirementsl; LS v,

* variancal.

- materials stared before recycling are

" addition. the facts underlying the

. should be issued), This sllocation of the

tebthtas

Fiest Clty Nationnf Bank of Houster, 4
1.3, 361, 386 {1587) (excepton to merger
provisions of Clayvton Acth drmold v
Ben Knowsky, Inc., 351 U8, 388, 393
{1960} lexception to Fair Labor
Standards Act for retail sales);
Weverhauser, e v, Upetle. 390 P24
1011, 1040 (D.C, Cir, 1978) {burden of
proof is on applicant for Aganey-created
fundamentally different factor

Viewed another way, the regulations
presums that hazardous secondary

hazsrdous wastes, The person
accumulating can prove, however, that
the mererials are not wosies duw W the
manger of recynling lnciuding the
amourt of material being cecyeled).
These fects are within the special
knowledge of the person accumulating
the material. Presumptions of this tyne
have heen upheld consistently when
they farther interpret a remedial
statutory purposs, guard against harm o
public health and safety, and whers the
frota to rebut the infersnce ars
particularly within the mewledge of the
other party, See Beth leraal Hospital v.
NLAB, 437 L8, 482, 493, 302 (19vay 2.3,
v. Genered Motors Corg., 581 F.2d 922,
924 (D.C. Cir. 1577} (Leventhal [,
dissenting in part).

Furthermore, this type of clabm 15 an
sffirmative defonse, for which @ s ‘
sppropriste that the person asserting the
defense have the burden of proof, In

recycling deferss would be pesuliarly
within the knowledge of e party’
sasarting the defense, & sibuntion as
noted above where i iz appropriate for
that party to have the burden of proving
the issue, We thus disegree with those
tommenters claiming that the Agenay
lacked suthority, or was ill-advised, to -
allocate o burden of proof in this
regulation, Indeed, the Aguncy has
allocated berdens of proof 1o
respondents in other requlations that
crente o sffirmative defanse or an
excaption o & generally spplicabls
mrinciple. Seo § 122.42(n)04] {permitioe
hag burden of proo! to eutablish the
affirmative defence of upeety § 120.3
{Mations! Pollutam i

Elimination System permit applicant has
burden of persuasion that g permit
suthorizing a discharge of pollutanty

burdey of proof was afficesed in
American Petrolsvmn Institvte v, EP4,
883 F.2d 340, 382, 354 (5th O, 18811
There i oo formal recordkeeping

equiremment in the regulation. How,
persons must keep whatever reeords
atier means of substantiating their
claima that they are not managing a

P
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solid waste becanse of the way the
material s to be recycled.™ They also
must show that they aes not

* geemancumulating thelr secondary
materials. Ses Section B4, gbove. In
addition, cwners or operators of
favilities claiming that they are engeged
irt recycling muat show that they have
the necessary squipment to o so

Purt Ik Standards for Mavaging
i erue Wintes That axe Regycled
1 An Overview of the Finol Regulations
Baction 2008 of the final regulation
containg the regulatory requirements for
hazardous wastes that ars recycled. The
Snatrole containg many of the

SRAIT R

provisions that were proposed, but slse -

- gliminstes all but one of the proposed
ronditional exemptions. The other major
change from the proposal is that we are
adopting standards and procedures lor
cartaln varianoem .

& Ouiline of the Final Regulations
As in the proposal fand as under |
gurresd regulations), hazardous waetes
to ba recyiedw-cailed “recyciable
.. materials” in the regulation-—ars
e srdinasily subject to regulation under
Parts 202 and 263 of the regulations
‘fwhen generated and tranaported) and
1o the stornge facility requirements in
Parin 264 and 285 [when stored before
racycling]. We usually do not regulata
the recyciing process itself, axcept when
the recycling is analogons to land
disposal or incineration. {See 45 FR
FR0UL-093 [May 19, 1990% sea also HR.
Rep. 98198, supra. at 48 indicating that
uses constitoting disposal and burniog
for energy recovery are to be regulated))
I addition, certain recyulable materials
anud cortain types of recycling are
subject to regulatory standards that are
not completely identical to thoss
containgd in Parts 282 through 265 and
Parts 270 and 124. The regulatory
standards for thess types of racycling
agtivities ars contained in verions
subpearts of Part 268, Section 261.8(s)(2}
sapves a8 & crose reference, Heting those
recyclable materinls sod recycling
actvities subject to special standuards,
We are adapting Part 268 stenderds for
the following recycling activities v
recyclable materials:
+ yuses conatitutiog dispossh
¢ burning for energy recovery in
tsoilers and industeiad furnaces and

® 5 hnmare of decumertation ot unly would
madie it diffioult or impossible lor s respondent to
ansvy ity bunden of prosk, b abus veoudd itaalf be
wvideoce hat the dalmad reoyding e s sham. See
Saction L4 1.2 above

b o

?ﬁ;ig recyclable materials to produce a
s recyclable material from which
precious metal are 1o be recoverads

. & spent lead-acid batteries being

e -
Used oil that is to be recycled will
eveatally be regulated wnder Part 268

but prasently is exempt feom regulstion -

during the tine it takes to davelop
standards congisient with the
requirements of the Used Ol Recyaling
Act snd the HSWA {zes 48 FR 14408}
Wae also are sxempting permanently
two types of recyclable matesi
industrial ethyl aloohgl to be recleimed,

 sred uasd batteries or culls retuned to 2

hattery manufactarer for regeneratione—
oz all Subtitle © regulation, These

- pxemptions gre foumd in § 80

Herap metal (that i hnzardons) and-
that s to be recycled s also exempt for
tha present time while the Agency. )
jevastigntes further whether there s a
need for reguiation and what an
sppropriste regulstory reglne might be
if regulatiob is necesgary. .

Finally, we hove added variances
from § 2815 ar Part 288 fas well as
§ 26123 for certain types of recyciable
materiale aud recycling activities. ‘These

. yariances—ta be implemented af the

Regional or State levele-can result in
increased regnlation, or (for materials
determined not to-be solid wastes] no
reguintion. Standards for granting or
denying variances are found in $5280.31
and 26032 {variance from being a solid

* waste), and 260.40 {additonsd regulation

of generators or storage facilities).
Procedures for implementing these
varinnces are found in pew §§ 28033
aod 28041

B, Elimination of Conditional -
Exemptons |

_ EPA propused that four types of

reclamation sctivities ba conditionally

exempt from regulation: (1] A single ™
person reclaiming bis own hazsrdous
waptan: (2} & single person reclaming
another's hexardous wastes for his owm
use; {3} batch tolling reclumation

antm and (4] precious metal
roclumation, With the exception of
procious metal seclamation, we are not
adopting these examptions in the Gaal
rule. {We ure aleo soliciting comment as
i whether batch tolling reclamstion
procedures should be eligible for s
variance.} &s stated in Part I of the
preamble, we have concluded that thers
is danger of subatantial harm from leaks
snd spills if these activities ave not
rugulated. We are supparted In this
conclugion by comments of states,

hazardous waste management

prgenizations, environaental groups.

and the Congressional Offics of

Technology Assessment.

We have slso concluded that all of the
Part 264/265 standards should apply to
those recycling sitaations that are not
condidonally exempt. We eonsidered
whather it was possible to develop
sailored standards for these facilities,
leaving out those regulatory standards

Jwehich guard golely against the risk of

¢ gpvernccumulation {a tisk uniikely to be
present; see 48 FR 14477} and rataining
these standacds which guerd against
risk of spills or leaks.

This type of tatloving proved
impossible. Design and containment
standards for containers, tanks, and
piles are necessary tu protect againat
leaks and spills, and were indeed
devised largely to pravent these risks,
Clasure snd fnancial responaibility
requirsments, which do guard agsinst
averaccumulation, alse provide’ ‘
protection thould leaks or spills oooue.
Thus, facility owners and operatons
muat ensure that contamination that has

. pecurred during operation of the facility,

such as by spills or leaks, will be
conirolled, minimized, or elisimated so
that pest-closure escape of
somtaminants will not cccur. See

§ 254,111, 264.112(a}(3), and 284134, The
finatcial responaibility provisidns
ansurs that funds will be availabls o
carry out closure responsibilities, -
incleding thoss just mentioned.
Contingency sud smergency progedures
ars also needed to respond to short-termm
spills or fires, a3 are requirsments for
preparedness and prevention. The
teacking requirements of the manifest
syster are neaded if the while
regulatory systén is te be enforcaable
and implementable {most state
commenters ware stmphatic on this
point many industry commaniers
ikewise favared use of a manifesi)
Teapsportation standards ere chisfly
dugigned to protect against risks from
spilis, and to ensure proper uncking, as
are the Part 282 generator standseds,
W consequently cannot justify tailored
regulations for these types of operations.

L, Summary

Tables 9 and 10 compare the various
provigions of the current, proposed, and
final regulations. Table 11 provides a
flow chart which identifies the various
requirements for the differsnt recycling
activities and materials,
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tailored regulations con or shesld e

developed for hazardous sovap metul

The Agency expects to detarming
from this investigation which types of
seenp metal are hazardoue, whether the
segulation of transporiaiivn snd etorage
i3 necessary, end what an anpropriste
regulatory regime might be for oo
types of serap metal thet are hazardoss.
Sinee we do not yet have answers to
these guestions, we are dfurring
repulation.

We are not deforring regulntion of
non-sarap matal-bearing hazardous
wastes sthet are reclaimed. The Agency
alesady has made a determination that
these wastes are hazardouns, that
regulation is necessary to profect buman
heslth and the envivonment, and what

approprinte regulatory standards should -

be. Thus, such metul-bearing wastes a8
spent batteries, spend meroury, and
spent acids and caustics soe subject to
§ 261.8 {or Part 206} regulatory
standards under today's rule,

H. Section 251.8{b} and {c}

Requirements for Generators,
Transporters, snd Storsge Faollities

1. Fhe Ganerolly Applivable

Shengdasdn Thoss provsinns state that
pesaens gunaraling, tennspoiting, or
storing royelebic materials, who are
not axpiieitly asddreszed In § 2628z}
are sablzot to all of e applouble
requirements of Pasly 202, 263, 264 and
265 of the repulatons, gy well se o
applizahie parmit requirements, Thus,
hazardous wasios that ars to he
reclaimed are sovered by thess
provisions. Hezordous wastes that ars

* morumulnted speodatively also are

covered. ™ As noted, these provisions

3 gen neted i U April 4 presmble, porsoos
who ovefusoumslsie wasles pre sokjent o
sagulstion s storage forilities when & yeor slagees
witheut suificiont ternover of meterinl (However,
ag notind in the rode. and in Secton HE3L. of Part 3
of the preamble, materials that are stored in 3 unit
sovered by § 253.4{c] arg not oovnned by the
overacoumuylaiion provislons) These persons have g
six-gronth pering 1o comy info compliance with
sppiiouids storages requirements ar 1o ship all
unvunmsisted bavardous wastes to s Subitde ©
fanility. 48 FR 19499/ 3% Prsons 3nsumalating
hugssdouy wiites speenlatively are subject 1o
TRmadisie repdaiion as tors {if they
thas wonlas] oy 45 storage focilities G thny slore
smoter purssay's wastss, i they store thelrown
wagles i pites or In opoundnents, o H they slove
thaty ow wastes in tanks and containors for losger
thae 0 days or for Tuss then 08 daye withwt
eomplping with the provisions of § 20034

will apply to most of the activities that
would have been conditionally exempt
under the proposal, as well as to
situntozs {such &5 reclamation by en
independant raclaiver selling reclaimed
produnts to the general public] that we
already propused to regulate fully.

The following chart compares the
extent of coverage undar the May 18,
1980 regulations [40 CFR 2681.8{b)) with
today's final regulation for those
recyclable materials not regulsted under
the special standards In Part 288
namely recyclable materials being
reclalmed or seccumulated speculatively.
For wastes being reclaimed, the
principal extension of regulution is o
spant materisls exhibiting &
characteristic of bazardous waste.
Sludges that are not lsted as hazardous
wastes, however, are no longer
regulated when reclaimed. In addition,
uniisted by-products and spent ’
materials are now subject 1o regulution
when scoumulated speoulatively {fea
without gufficient amounts being shown
{0 be recycled]. Commereial chemical
products Hated in 40 CFR § 281.33 are
ned sublect to regulation when recyclad
in any of these ways.
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